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PART  I 

COURSE  OUTLINE 


Medical  Jurisprudence  is  offered  as  a  lecture  course,  but  its 
structure  is  kept  loose  in  order  to  accommodate  class  discussion 
and/or  seminar  presentations  from  interested  students.  Students 
are  encouraged,  but  not  required,  to  give  seminars;  those  writing 
term  papers  may  find  it  useful  to  present  their  work  in  progress 
to  the  rest  of  the  class  for  comment,  perspective  and  provisional 
assessment.  Evaluation  in  the  course  will  be  based  on  the  term 
paper  (which  satisfies  the  law  school's  writing  requirement), 
on  a  final  examination  or  on  a  take-home  assignment,  at  the 
student's  option.  In  exceptional  circumstances  a  longer  term 
paper,  for  three  hours'  credit,  can  be  arranged. 

Students  are  advised  to  pay  careful  initial  attention  to  the 
lists  of  recent  articles  that  follow  (Part  II,  infra . ) .  They 
indicate  significant  topics  addressed  in  the  literature  and 
the  thematic  dimensions  of  medical  jurisprudence  itself,  disclosing 
well-trodden  paths  still  worthy  of  pursuit,  new  matters  coming 
to  attention  and  points  of  interest  available  for  further  explora¬ 
tion.  The  whole  list  should  be  read  soon  after  acquisition. 

It  is  divided  into  subject  areas,  but  they  are  only  general 
and  provisional.  Most  articles  affect  a  number  of  issues  and 
may  be  of  use  in  a  number  of  differently  directed  studies. 

A  firm  sequence  of  topics  to  be  addressed  in  class  cannot  be 
predetermined;  much  will  depend  on  the  interests  of  class  members 
and  on  the  subjects  chosen  for  any  seminar  presentations.  The 
sequence  below  may,  however,  serve  as  a  loose  model. 

medical  negligence  and  malpractice  —  background  issues 

malpractice  litigation  and  the  law 

informed  patient  decision-making 

medical  treatment  of  minors 

confidentiality 

the  right  to  die:  natural  death,  non-treatment  decisions 
(defective  newborns,  severely  injured  patients,  etc.) 
legally  protected  life,  wrongful  birth  and  wrongful 
life 

criteria  for  the  determination  of  death:  brain  death 
medical  experimentation 

transplantation  law  and  the  control  of  body  materials 

-  reproduct  ion  control ,  including  contracept  ion ,  sterilization 

and  abortion 

-  reproduction  promotion,  including  artificial  insemination, 

"test  tube"  fertilization,  surrogate  motherhood  and 
embryo  transplantation 

-  acquired  immunodeficiency  syndrome  (AIDS)  and  HIV  infection. 

genetic  knowledge:  developments,  applications  and  impli¬ 
cations 
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PART  II 
REFERENCES 


GENERALLY 

Some  journals  often  contain  articles  of  medico-legal  relevance.  Among 
them  are: 

American  Academy  of  Psychiatry  and  the  Law  Bulletin 

American  Journal  of  Law  and  Medicine 

Columbia  Human  Rights  Law  Review 

International  Journal  of  Law  and  Psychiatry 

Journal  of  Legal  Medicine 

Law  and  Human  Behaviour 

Legal  Medical  Quarterly 

Medicine,  Science  and  the  Law 

Medico-Legal  Journal 

Medicolegal  News 

ARTICLES 


For  convenience,  articles  are  grouped  under  nine  topic  headings,  but  most 
articles  are  relevant  to  two  or  more  headings.  A  brief  definition  of  the 
types  of  articles  under  each  topic  heading  is  provided  below.  However, 
reference  to  a  specific  subject  should  not  be  confined  only  to  one  topic 
heading.  Articles  preceded  by  the  notation  [incl.]  are  included  in  these 
materials . 

Topics 

1.  Standard  of  Care  and  Malpractice;  general  articles  on  medicine  and 

the  law;  types  of  liability  and  duty;  who  may  be  liable  for 

malpractice. 

2.  Consent;  the  modern  law  of  "informed  consent;  substitute  consent; 
right  to  refuse  treatment  (excluding  life-saving  treatment) ;  rights 
of  minors;  experimentation 

3.  Confidentiality:  access  to  medical  records,  immunity  and  privilege. 

4.  Right  to  Die;  right  to  refuse  life-saving  treatment;  euthanasia. 

5.  Mental  Health;  rights  of  the  mentally  incompetent;  substitute 

consent;  involuntary  committal  and  sterilization;  behaviour 
modification. 

6.  Genetics  and  Eugenics;  policy  proposals  and  legislation;  population 
policy;  "wrongful  life"  and  "wrongful  birth"  actions. 

7.  Time  Factors:  Brain  death;  rights  of  the  unborn;  limitation  periods. 

8.  Biotechnology :  New  reproductive  technology;  organ  transplants; 
transsexual  surgery;  new  micro-organisms. 

9.  Acguired  Immunodeficiency  Syndrome  (AIDS) 
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I.  STANDARD  OF  CARE  AND  MALPRACTICE 

1.  American  Medical  Association  (AMA) ,  "Response  of  the  AMA  to 
the  Association  of  Trial  Lawyers  of  America  Statements 
Regarding  the  Professional  Liability  Crisis"  63  Univ.  of 
Detroit  Law  Rev.  (1985)  195-215. 

2.  E.D.  Armstrong,  "Nurse  Malpractice  in  North  Carolina:  The 
Standard  of  Care"  65(3)  North  Carolina  Law  Rev.  579-597. 

3.  S.C.  Atkinson,  "Medicare  'Cost  Containment'  and  Home  Health 
Care:  Potential  Liability  for  Physicians  and  Hospitals"  21(4) 
Georgia  Law  Rev.  901-927. 

4.  J.A.  Bailey,  "Physicians  and  Surgeons:  Hospital  Liability  for 
Emergency  Room  Treatment:  Is  the  Ostensible  Agency  Doctrine 
Viable  in  Oklahoma?"  40(2)  Oklahoma  Law  Rev.  338-359. 

5.  R.J.  Basil,  "Clergy  Malpractice:  Taking  Spiritual  Counselling 
Conflicts  Beyond  Intentional  Tort  Analysis"  19(2)  Rutgers  Law 
J.  419-450. 

6.  J.  Bettle,  "Suing  Hospitals  Direct:  Whose  Tort  Was  it  Anyhow?" 
New  Law  J.  (June  19,  1987)  573-577. 

7.  S.N.  Biricik,  "Reconciling  Sec.  1157,  Elam  &  West  Covina 
Hospital:  Is  the  Sanctity  of  the  Hospital  Peer  Review 
Committee  Salvageable?"  61(1)  So.  Calif.  Law  Rev.  183-214. 

8.  B.  Black,  "A  Unified  Theory  of  Scientific  Evidence"  56(4) 
Fordham  Univ.  Law  Rev.  (1987/88)  595-695. 

9  D.  Bolt,  "'Dealing  with  Errors  of  Clinical  Judgment'  -  Meeting 
of  the  Medico-Legal  Society"  54(4)  Medico-Legal  J.  220-235. 

10.  C.D.  Byrd,  "Relative  Responsibility  Extended:  Requirement  of 
Adult  Children  to  Pay  for  Their  Indigent  Parent's  Medical 
Needs"  22(1)  Family  Law  Quarterly  (1988)  87-102. 

11.  W.H.  Classen,  "Tying  Staff  Privileges  to  Physician  Employment 
Contracts:  An  Erosion  of  Due  Process  Rights  or  a  Necessary 
Evil?"  18  Seton  Hall  Law  Rev.  4-29. 

12.  C.  Price  Cohen,  "Freedom  From  Abuse:  One  of  the  Human  Rights 
of  Children"  11(3)  Univ.  of  Dayton  Law  Rev.  601-648. 

C.G.  Combs,  "Hospital  Vicarious  Liability  for  the  Negligence 
of  Independent  Contractors  and  Staff  Physicians:  Criticisms  of 
Ostensible  Agency  Doctrine  in  Ohio"  56  Cincinnati  Law  Rev. 
711-738. 


13  . 
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14.  B.M.  Craig,  "Survey  of  Recent  Legal  Developments  Concerning 
Medical  Issues"  17  Cumberland  Law  Rev.  533-551. 

15.  P.M.  Danzon,  "The  Effects  of  Tort  Reforms  on  the  Frequency  and 
Severity  of  Medical  Malpractice  Claims"  48(2)  Ohio  State  Law 
J.  (1987)  413-417. 

[  16.  B.M.  Dickens,  "Patients'  Interests  and  Clients'  Wishes: 

Physicians  and  Lawyers  in  Discord"  15(3)  Law,  Med.  &  Health 
Care  (1987)  110-117. 

17.  R.J.  Drexler,  Jr.,  "Defective  Prosthetic  Devices:  Strict  Tort 
Liability  for  the  Hospital?"  32  Case  Western  Reserve  Law  Rev. 
929-956. 

18.  J.T.  Eaton,  "What  the  Doctor  Ordered"  15(4)  The  Brief  24-31. 

19.  L.A.  Elfenbein,  "Future  Medical  Surveillance:  An  Award  for 
Toxic  Tort  Victims"  38(4)  Rutgers  Law  Rev.  795-811. 

20.  A.R.  Felthous,  "Liability  of  Treaters  for  Injuries  to  Others: 
Erosion  of  Three  Immunities"  15(2)  Bulletin  of  the  Amer.  Acad, 
of  Psychiatry  &  Law  (1987)  115-125. 

21.  T.K.  Feng,  "Failure  of  Medical  Advice:  Trespass  or 

Negligence?"  7(2)  Legal  Studies  149-168. 

22.  M.J.  Fiorillo,  "Clergy  Malpractice:  Should  Pennsylvania 
Recognize  A  Cause  of  Action  for  Improper  Counselling  by  a 
Clergy?"  92(1)  Dickinson  Law  Rev.  223-251. 

23.  M.A.  Fiorini,  et  al.,  "The  Production  of  Clinical  Notes:  The 
Forgotten  Perspective"  9(4)  Advocates'  Quarterly  398-408. 

24.  W.  Gellhorn,  "Medical  Malpractice  Litigation  (U.S.)  -  Medical 
Mishap  Compensation"  73(2)  Cornell  Law  Rev.  170-212. 

25.  P.J.  Giancola,  "Proximate  Cause  in  a  Medical  Malpractice 
Action:  Kallenberu  v.  Beth  Israel  Hospital  Revisited"  22  Tort 
&  Insurance  Law  J.  (1986/87)  324-330. 

26.  J.N.  Codes,  "Developing  a  New  Set  of  Liability  Rules  for  a  New 
Generation  of  Technology:  Assessing  Liability  for  Computer- 
Related  Injuries  in  the  Health  Care  Field"  7  Computer/Law  J. 
(1987)  517-534. 

27.  L.O.  Gostin,  "The  Future  of  Public  Health  Law"  12(3)  Amer.  J. 
of  Law  &  Med.  461-490. 

28.  M.F.  Grady,  "Why  are  People  Negligent?  Technology,  Nondurable 
Precautions,  and  the  Medical  Malpractice  Explosion"  82 
Northwestern  Univ.  Law  Rev.  (1988)  293-334. 
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29.  T.H.  Green,  "Physicians  and  Surgeons:  Res  Ipsa  Loquitur  and 
Medical  Malpractice  in  Oklahoma"  39(3)  Oklahoma  Law  Rev.  539- 
558. 

30.  H.  Hahn,  "Public  Policy  and  Disabled  Infants:  A  Sociopolitical 
Perspective"  3(1)  Issues  in  Law  &  Med.  3-27. 

31.  R.E.  Hall  and  C.  W.  Dale,  "Medical  Malpractice  Law  in  Idaho: 
An  Update"  22(2)  Idaho  Law  Rev.  173-193. 

32.  C.L.  Harner,  "The  Repeat  of  Washington's  Infant  Tolling 
Statute  in  Medical  Malpractice  Cases:  State  Constitutional 
Challenges"  22(1)  Gonzaga  Law  Rev.  133-155, 

33.  K.  Hempel  and  Wulf-Goldiam  Hauser,  "Medical  Malpractice  Under 
Austrian  Law"  5(5)  Advocates  Society  J.  12-15. 

34.  D.R.  Hensler,  "Trends  in  Tort  Litigation:  Findings  From  the 
Institute  for  Civil  Justice's  Research"  48(2)  Ohio  State  Law 
J.  (1987)  479-496. 

35.  N.  lies,  "Curial  Inconsistencies  in  the  Doctor's  Duty  of  Care" 
11  Adelaide  Law  Rev.  (1987)  88-106. 

36.  B.  Kibble-Smith  and  A.N.  Hafner,  "The  Effect  of  the 
Information  Age  on  Physicians  Professional  Liability"  36 
DePaul  Law  Rev.  69-94. 

37.  A.J.  Lairson,  "Reexamining  the  Physician's  Duty  of  Care  in 
Response  to  Medicare's  Prospective  Payment  System"  62(4) 
Washington  Law  Rev.  791-812. 

38.  D.B.  Lawrence,  "Strict  Liability,  Computer  Software  and 
Medicine:  Public  Policy  at  the  Crossroads"  23(1)  Tort  & 
Insurance  Law  J.  1-18. 

39.  T.  Lazarus,  Mei ja-Dietche ,  and  P.B.  Shein,  "Don't  Make  Them 
Leave  Their  Right  at  the  Door:  The  Rights  of  Elderly  in 
Nursing  Homes"  4  J.  of  Contemporary  Health  Law  &  Policy  321- 
374  . 

40.  D.  LeBoeuf,  "Psychiatric  Malpractice:  Exploitation  of  Women 
Patients"  11  Harvard  Women's  Law  J.  83-116. 

41.  R.C.  Macaulay,  Jr.,  "Health  Care  Cost  Containment  and  Medical 
Malpractice:  On  a  Collision  Course"  21  Suffolk  Univ.  Law  Rev. 
91-118. 

42.  T.R.  Machan,  "Corporate  Commerce  vs.  Government  Regulation: 
The  State  and  Occupational  Safety  and  Health"  2(4)  Notre  Dame 
J.  of  Law,  Ethics  &  Public  Policy  791-823. 
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43.  F.H.  Marsh,  "Health  Care  Cost  Containment  and  the  Duty  to 
Treat"  6(2)  J.  of  Legal  Med.  (1985)  157-190. 

44.  M.  Massey,  "Evidence:  Intentionally  Destroyed  Medical\ Records 
Give  Rise  to  an  Irrebuttable  Presumption  of  Malpractice  ~ 
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52.  D.M.  Mulholland  III,  "The  Evolving  Relationship  Between 
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Insurance  Law  J.  624-641. 
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Hospital  Peer  Review  Decisions"  (1986)  Insurance  Counsel  J. 
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